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STATE OF NE!{ YORK

STATE TAX COMMISSIOH

In the Matter of Petit lon

o f

THE A},IBRIOI,A COMPANY

for nefund of fnanchiee tax
unden Article 9-A of the tax
Law fon the fiecal year ended
Auguat 3lr L972

- - - - - 5 -

The taxpayer henein havLng flled a petition fon refund

of franchiee tax unden Antl"cle 9-A of the tax J.aw fon the figcal

year ended August 31r L972t and a heanj.ng having been held at the

offiee of the State Tax Copmj.eoionr 2 World Tnade Centerr New York

Cttyr at whioh heaning S. Ieraelr eertif ied publie accountantr aP-

peared and the nesond having been duly examined and conEidened by the

Stata Tax Conmiasion,

It ie heneby foundI

(1) The taxpayer, &n importer and wholeeaLer of cheeEe

and other food productal w&B inconponated in 0hio on Decemben 61 1928

and began doing bugineee in New Yonk State on May lOs 1965. ft owned

a vacant buil-dLng in 0hio which had been acqulned in 1928. The

building wae deet:r 'oyed by fire and an ingunance settLement of $801000

was necoived neeultlng ln a cap{tal gain of $0Lr879r which wae Ds-

quined to be incLuded in fedenal taxable insone. The taxpayen elin-

inated euch capLtal. gal.n J.n reporting entine net lncome on its Nett

Yonk State neturn. The Corporation Tax Buneeu iesued a statement of

audit adjuatment and noti.ee of defieiency rootoring the capital gain

to ent i re net incone, neaul t ing ln a def ic iency of  $51508.35. The

taxpayen paid the defieLency and f,iLed a petitlon fon ne.f,und.



r
, '  , , , o "

-2 -

( 2 ) Tho taxpayor did not fi1e an LncomG olr franclriee tax

rctunn sith any oth6t? Btat€ fon the FYE 8/3L172.

(3) SectLon 208.9 of, the tax 3.aw pnovidec, ln Partt

nfhe tenm tentlne nat incomer m6&na total net income
fron al.} sourcas p which shall. bo pneaunably the Eamc
aB the Gntlnc taxablo lncone which the taxpaycr i8
nequi.ned to rcport to the United States tncaauny de-
partnentr . . . €xcept aa hereinaften pnovlded, and
aubJect to any aodifieation required r . . r

f iono of the €xc€ptions or nodifLcstione in $sction 208.9

provLdc for exclusLon of the typ€ of gain herein involved.

(4) Eeotion ?10.8 of the tax law provideer ln parrtl

ttlf, it shall eppear to the tax eommiseion that any bual.-
neca sn investnent al,l.ocation p€rccntage dctennlned ae
henej.nabovo ptovidod does not propenly rafJ"eet the actl.v-
ityt buainesil lnoono on ccpital of a taxpayen within the
etate, thc tax conm{ael.on gha[ bc quthonized in ite dl.s-
enstion, Ln the caee of a bueinses allocation ps!'centagel
to adJuet it Uy (a) sxeludLng ono or molga of the faotors
thercinr (b) includlng one or nore othen factotrEr . . .
(c) exoluding ona or noro asaetSf . . . otl (d) any othon
eirniLan on diffcnant method eaLculated to ef,fcct a falr
and pnoper alloeat{on of the ineome and capital. reaaonably
attnibutabls to the Bt:rt€; r . . tt

Tlre State

DECIDES r

(A) Since

Tax Conml,gsion heneby

the capi.taL gain Et iesue was not l'cport€d ac

taxeble incomo to any othen stater there Ls no baEie fon an equitablc

adJuetnent oxcluding it fnon entine net income. fn the abeenoe of an

equltabLe edjuatxssnt, the princlfle of conformLty pneaonlbcd in

$ectl.on 208.9 nequinee that entine net incone for l,lew York State fran-

ehLse tax purposee be baged on the Eane income ae Ls tarabl.e for

fedtrel' puFpoaGfr
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(B) AccordinglYr taxpayenrs petit ion fon nefund ia

denied.

Dotodt Albanyl Ner Yonk

thie t6rh Day of  May Lg7S.

conll18B10nen


